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Directors and officers (D&O) liability insurance protects directors, officers, and corporations against 
financial loss caused by litigation and other types of claims. For individual directors and officers, D&O 
insurance serves as a form of personal asset protection should a director or officer face a claim for which 
the corporation refuses or is unable to indemnify. If you are sitting on a board, you want to know that the 
company has a robust D&O insurance program. For the corporation, D&O insurance operates as a form of 
balance sheet protection.

Public company D&O insurance typically contains three coverages (See Figure 1):

• Side-A coverage: Provides direct insurance for the personal assets of directors and officers. Side-A 
coverage is triggered if the company refuses or is legally unable to indemnify its directors and officers. 
Directors and officers typically require that the company buy this insurance.

 – Examples of where indemnification may not be available include but are not limited to:

 - Derivative litigation judgments or settlements. 

 - When a director or officer’s conduct is not in  
“good faith.”

 - When there are public policy prohibitions or statutory limitations against indemnification. 

 - Insolvency or bankruptcy. 

 - When a board refuses to indemnify.

• Side-B coverage: Reimburses the company for any costs it pays on behalf of a director or officer by way 
of its indemnification obligations. These are typically legal defense costs, settlements, or judgments. 

• Side-C coverage: Protects the company itself in connection with a covered claim. While D&O insurance 
is important for public and private companies and non-profit organizations, the breadth of coverage 
for the company or organization itself varies. For public companies, entity coverage is traditionally 
limited to coverage in connection with a securities claim.
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What is covered?
D&O claims can be expensive to defend. Directors and officers can ultimately be found to be personally 
liable if their company is unable or refuses to indemnify them. Claims typically covered under a public 
company D&O policy include:

• Securities class actions, including “stock drop” cases as a result of an announcement of bad news.

• Derivative litigation brought by shareholders on behalf of the company against its directors and 
officers.

• Bankruptcy-related claims, including (but not limited to) claims brought by a creditors committee/
bankruptcy trustee against directors and officers on behalf of the debtor.

• Merger-objection litigation brought by shareholders against directors and officers objecting to a 
merger.

• Regulatory and administrative proceedings.

The following may also be covered depending upon negotiated policy wording:

• Informal or formal investigations of a corporation and/or directors and officers by a regulatory body, 
such as the Securities and Exchange Commission (SEC) or Department  
of Justice (DOJ).

• Investigations or actions brought by state attorneys general.

• An investigation in response to a shareholder  
derivative demand.

• A response to a books and records demand.

• Internal investigations prompted by pressure from activist shareholders and company whistleblowers.
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How do retentions and  
deductibles apply?
If Side-B or Side-C coverage is triggered, the company must pay a retention, which varies by policy. If Side-A 
coverage is triggered, the director or officer does not need to pay a deductible or self-insured retention. 
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What is a D&O tower of 
insurance?
A D&O tower is a group of insurers providing D&O coverage (see Figure 2). For a public company, a tower 
typically includes layers of ABC coverage followed by excess Side-A difference in conditions layers (see 
Are you Confident? FINPRO Coverage Considerations Why a Company Should Consider Buying Side A 
Difference in Conditions (“Side A DIC”) Coverage) . The primary insurer on the tower makes the initial 
coverage determination as to whether a claim is covered and to what extent. Technically speaking, primary 
insurance limits must be paid out (or exhausted) before the first excess insurer’s coverage obligations 
are triggered. The primary insurer’s policy terms generally dictate the policy terms up the tower; with a 
few exceptions, excess insurers follow form to the primary insurer’s policy wording. Because the primary 
insurer is the first insurer whose coverage obligations are triggered and the first insurer to pay a covered 
claim, the cost of the primary policy (the premium amount) is usually more than the cost of any  
excess policies. 

There can be as many or as few excess insurers as a company would like on its tower. When choosing which 
insurers to include on a tower, insurance buyers should consider the cost of each policy and the claims-
paying reputation of each insurer, among other factors.
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What key policy terms should  
be considered?
Public company D&O policies tend to be claims-made policies, meaning that in order to trigger coverage, the claim must first be made during the policy period. In order to trigger coverage, 
there must be a claim alleging a wrongful act against an insured for a loss; each of these terms are defined in the policy. In order to understand the breadth of coverage under your D&O 
program, you should consider and discuss the following with your insurance advisor:

• Program structure considerations:

 – Total program limit assessment: Side ABC coverage limits versus Side-A limits.

 – Carrier selection: Experience and expertise from both an underwriting and claims 
perspective. 

 – Rention levels.

• Coverage considerations:

 – Who is covered? 

 – What are they covered for? 

 – What conditions must be met for coverage to be triggered  
or apply? 

 – Does the policy have any exclusions? Have the exclusions been narrowly tailored? 

 – How favorable is the severability language? 

 – Is coverage non-cancellable and non-rescindable, except for non-payment of 
premium?

 – Does the policy provide adequate protection should the company become insolvent?

 – Does the alleged “bad behavior” of one person nullify  
coverage for all?

 – Do allegations of fraud limit coverage from the outset?

 – Is there any coverage in a criminal context — for example, fines and penalties?

 – Does the appointment of a bankruptcy trustee cease  
D&O coverage?

 – Is an investigation against the entity alone covered?

 – Who picks defense counsel? Can an insured retain any defense counsel law firm of its 
choosing?

 – Does a director or officer have to pay defense costs out  
of pocket?

 – Is there outside directorship liability coverage?

 – What are the policyholder’s notice and reporting obligations?

 – Is a policyholder required to seek the insurers’ consent  
before retaining counsel, negotiating a settlement, or incurring any costs?

 – How will D&O insurance respond in connection with a regulatory investigation?

 – Does your policy provide derivative demand investigation coverage? Books and 
records coverage? Coverage for an internal investigation associated with/without an 
external regulatory investigation?
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Why do you need D&O insurance?
There are many reasons why publicly traded companies need D&O insurance:

Securities class action filings
The number of securities class action filings is on the rise, while the number of publicly traded companies is decreasing. Accordingly, the chances of a publicly 
traded company and its directors and officers being sued in a securities class action has increased exponentially in recent years. 

Regulatory scrutiny
Federal and state regulators, including the SEC and DOJ, continue to aggressively monitor publicly traded companies and their directors and officers. Judgments, 
settlements, and defense costs associated with regulatory investigations and actions can be significant.

Shareholder activism
Activism remains a huge pressure point for company boards. it can come from many sources, including shareholders and environmental groups, and take many 
forms, including litigation, shareholder resolutions, and demands that board members be replaced.

Cyber risks
Cyber-related D&O losses represent one of the most worrisome exposures for companies. Over the last year, we have seen a number of cyber-related securities 
class actions and derivative action filings. We expect the number of cyber-related D&O losses to continue to rise.

#MeToo-related D&O losses
As harassment and related claims of discrimination, hostile work environment, and retaliation in the workplace continue to increase in frequency and make 
headlines globally, it is critical to understand the importance of broad employment practices liability insurance (EPL) and its potential intersection with D&O 
insurance. The loss associated with these kinds of EPL risks has given rise to related shareholder derivative lawsuits and securities class actions. We expect this 
trend to continue.
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