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Fiduciary liability insurance can help 
protect corporate and single employer 
retirement plan fiduciaries from 
risks, including excessive fee 
litigation. Finding adequate 
coverage has become 
more challenging as 
these risks have 
grown.
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An increased risk of benefit 
plan litigation over matters 
such as excessive retire-
ment plan fees and investor 

imprudence puts a spotlight on the 
importance of having sufficient insur-
ance coverage. Corporate and single 
employer plan sponsors may want to 
purchase fiduciary liability insurance, 
which can help protect the personal 
assets of individual fiduciaries, the bal-
ance sheets of plan sponsors and the as-
sets of the plan. 

Until 15 years ago, only retirement 
plans with more than $1 billion in plan 
assets and companies in the health care 
and education industries were at high 
risk of litigation. But plaintiffs are now 
more aggressively targeting companies 
within any industry and of any size, 
putting more organizations—and their 
fiduciaries—at risk. 

This article will explain those risks, 
how fiduciary liability insurance can 
address them and what to consider 
when seeking a fiduciary liability 
insurance policy. Although most fi-
duciary liability insurance includes 
coverage for health and welfare plan 
fiduciaries, this article will primarily 

focus on the risks faced by retirement 
plan fiduciaries. 

ERISA Duties
The Employee Retirement Income 

Security Act of 1974 (ERISA) imposes 
several responsibilities on fiduciaries, 
including the duty of loyalty to plan 
participants and the responsibility to 
act prudently when making decisions 
for the plan, to diversify plan invest-
ments and to follow plan documents. 

ERISA also imposes personal liabili-
ty on fiduciaries, who may have to make 
good for losses sustained by plans. And 
because under ERISA, the liability of a 
fiduciary ties to the individual’s actions 
rather than the title, anyone oversee-
ing an organization’s benefits—even if 
not officially appointed as a committee 
member—may have substantial risks. 
In fact, individual employees dealing 
with a plan may unwittingly be fidu-
ciaries and carry the same risks as ap-
pointed fiduciaries. 

Increased Litigation Risk 
Since ERISA’s inception, fiducia-

ries have faced a number of lawsuits 
under various theories. Excessive fee 

litigation, which alleges that fiducia-
ries have breached their ERISA du-
ties by allowing vendors to charge fees 
without proper oversight, is becoming 
more frequent, although fiduciaries 
must contend with several other types 
of litigation. According to the Groom 
Law Group, more than 200 new ERISA 
cases were filed in 2020, an all-time 
record and an 80% increase over the 
number filed in 2019.1 The nearly 100 
claims alleging excessive fees and un-
derperformance filed in 2020 were five 
times the number filed the year before. 
The sidebar “Types of Fiduciary Litiga-
tion” describes the most common types 
of lawsuits.

The size of payouts has also in-
creased, with multimillion-dollar set-
tlements—sometimes as high as $50 
million—becoming more frequent. In 
2019, plaintiffs secured more than $245 
million in gross settlements, including 
$75 million in fees for plaintiffs’ attor-
neys.2

Most plan defendants are choos-
ing to settle: Only around one-third of 
defendants succeed at the motion-to- 
dismiss stage, and between 10% and 
15% of cases filed over the past two 
years have made it to a decision on 
summary judgment.3 Cases can take 
years of discovery and involve new the-
ories of law. Prominent ERISA defense 
attorneys may charge rates in excess of 
$1,000 per hour, which means defense 
costs can easily exceed several million 
dollars per case. 

Discovery for these types of lawsuits 
can be lengthy and, historically, the ma-
jority of complaints were brought by a 
few specialty law firms. However, the 
promise of large payouts—and the fact 
that 25% or more of total settlement 
typically goes toward plaintiffs’ attor-

takeaways
• Fiduciary liability insurance helps protect the personal assets of individual benefit plan fidu-

ciaries, the balance sheets of plan sponsors and the assets of the plan against litigation.

• Excessive fee litigation, which alleges that fiduciaries have breached their ERISA duties by 
allowing vendors to charge fees without proper oversight, is becoming more frequent. Other 
types of litigation include claims surrounding the offering of plan sponsor stock in a retire-
ment plan, suits alleging investment imprudence and more.

• Fiduciary liability insurance premiums are rising, and clients are facing heightened under-
writer scrutiny in the areas of due diligence, participant costs, investment options offered, 
subsidiaries or affiliates, documentation and expertise.

• Organizations should show underwriters that they have the right controls in place and also 
be prepared to seek other providers to find better rates or terms if they are denied coverage 
by their current carriers.
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ney fees—has seen more firms take up fiduciary cases in re-
cent years. According to Groom, there has been a “dramatic 
increase” in the number of smaller plans facing lawsuits, in-
cluding ones with fewer than 1,000 participants and less than 
$100 million in assets. 

The Role of Fiduciary Liability Insurance
Plan sponsors can purchase insurance to protect against 

these risks. But not all coverages will respond to these risks. 
Most directors and officers (D&O) liability policies have an 
exclusion for ERISA claims. And ERISA bond insurance 
typically insures theft of the plan funds but does not cover 
liability for fiduciary duties.

Fiduciary liability insurance policies typically respond to 
a number of alleged wrongful acts, including:

• Violations of fiduciary responsibilities, obligations or du-
ties outlined by ERISA or another statutory benefit law

• An act, error or omission in the performance of ad-
ministrative duties by a plan administrator

• Settlor functions, such as creating, amending or termi-
nating plans

• Claims against a fiduciary related to their status in re-
spect to a plan. 

Challenging Market 
In addition to the plan sponsor, individual fiduciaries are 

typically insured under the sponsor’s fiduciary liability insur-
ance policy. Individual fiduciaries should insist on receiving 
a full copy of the policy for their records. Committee mem-
bers should also actively participate in discussions about ap-
propriate insurance limits and the insurance policy terms 
and conditions— particularly how the policy will respond in 
a situation where the sponsor cannot or will not indemnify.  

Organizations are facing a very difficult fiduciary liability 
insurance market. Premiums are rising, and clients are facing 
heightened underwriter scrutiny.  

Insurers are attempting to control their losses by requir-
ing policyholders to accept higher portions of risk,  includ-
ing companies without prior claims. Plans with more than 
$1 billion in assets are frequently liable for up to $1 million 
in risk from class actions, with the largest plans having to 
shoulder $5 million in risk.

Since plans of all sizes are at risk of excessive fee liti-
gation, increased scrutiny from underwriters—together 
with price hikes and significantly higher risk—is occurring 

Types of Fiduciary Litigation 

Following are some of the more common areas of fiduciary 
litigation brought against retirement plans. 

• Stock drops. Plaintiffs allege that plan fiduciaries acted impru-
dently in offering an employer stock fund or misrepresented the 
risks associated with investments in a plan sponsor’s stock.

• Excessive fees. Plaintiffs may allege that plan fiduciaries 
breached their obligations to the plan and its participants by 
charging or permitting excessive fees and expenses for plan ser-
vices provided by third parties. Other allegations of overpayment 
can include high expense ratios, too many service providers, 
not having revenue caps and charging fees as a percentage of 
assets versus a fixed fee. 

• Investment imprudence. In these cases, plaintiffs allege that 
plan fiduciaries breached their duties to invest plan assets in a 
prudent manner, breached their duty of loyalty to plan partici-
pants, had conflicts of interest and/or engaged in prohibited 
transactions. Some allegations relate to investment performance 
and monitoring.

• Anticutback/underfunded plans. Plaintiffs allege that 
benefits (including severance or pension) that were promised 
and vested under the plan document were improperly cut back 
in violation of ERISA’s anticutback provisions. A recent example 
relates to allegations that the mortality tables used to calculate 
benefits were outdated and were shortchanging beneficiaries. 

• Oversight. Plaintiffs allege that fiduciaries did not have 
enough oversight of third-party providers, investment managers 
and recordkeepers. Recent Department of Labor guidance on 
cybersecurity risk has put oversight of vendors’ cybersecurity 
protocols in the spotlight. 

Most fiduciary insurance policies also cover liability related 
to health and welfare plans, including: 

• Denial of benefits/administrative errors. These cases are 
typically brought as class actions relating to welfare plans 
and can take various forms such as alleging wrongful denial 
of coverage for health care procedures, neglecting to sign an 
employee up for coverage or untimely/incomplete disclosures. A 
recent example is allegations of improper Consolidated Omnibus 
Budget Reconciliation Act of 1985 (COBRA) notices. 

learn more
Education
Fiduciary Responsibility for ERISA Plans
E-Learning Course
Visit www.ifebp.org/elearning for more details.
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across the board. These trends are now 
affecting smaller plans with assets as 
low as $100 million, with some see-
ing their premiums increase by almost 
50%. 

The sidebar “What Underwriters 
Want to Know” provides details on ar-

eas of underwriter scrutiny for policies 
covering defined contribution plans.

Securing Coverage
Prices for fiduciary liability insur-

ance continue to rise along with the 
amount of risk that policyholders are 

expected to cover. These trends un-
derscore the need to secure the cover-
age that best fits a company’s needs. 
Employers should also work with 
their  insurance advisor or broker to 
understand the limitations of the cov-
erage. For example, fiduciary liability 
insurance will typically have an exclu-
sion for “benefits due” as the insur-
ance does not replace an obligation 
to pay benefits. In cases alleging that 
outdated mortality tables were used to 
calculate pension benefits, the policy 
may cover defense costs; however, the 
difference in the benefits that should 
have been paid is not generally insur-
able. Another example is Consolidated 
Omnibus Budget Reconciliation Act 
(COBRA) notice cases where defense 
costs and fiduciary liability responsi-
bility would likely be insured but ac-
tual denied COBRA benefits would 
likely be deemed due.  

Organizations need to be aware 
that contracts differ from one another 
and should take the time to under-
stand the differences between the poli-
cy contracts. Language related to items 
like plaintiffs’ attorney fees and fines/
penalties can vary greatly between 
policies. Pay attention to any provi-
sions establishing whether the insurer 
or insured party has the duty to defend 
the case and whether the insured or 
insurer can choose the defense coun-
sel firm. 

In the past, companies could secure 
fiduciary liability coverage through a 
simple application that was typically 
submitted together with an applica-
tion for another line of coverage. But 
increased scrutiny is often leading to 
difficult renewals, so organizations 
should make sure they are well-pre-
pared ahead of renewal meetings and 

fiduciary liability insurance

What Underwriters Want to Know

Underwriters are carefully reviewing all applications and asking more questions 
than policyholders may have been accustomed to as well as focusing on controls 
that companies have in place. Underwriters prefer to know that these controls—
that can be key to defending litigation—have been in place for several years since 
ERISA imposes a six-year statute of limitations for most claims. 

Some areas of scrutiny related to defined contribution plans include: 

• Due diligence. Underwriters are specifically interested in diligence performed when 
selecting and compensating service providers. This includes questions about requests 
for proposals (RFPs). When RFPs are not required because the plan sponsor is happy 
with the current provider, insurers are asking about the use of an outside consultant 
to provide an independent benchmarking of fees. Insurers are also asking for costs 
justification when a plan uses more than one provider. Plan sponsors should be 
prepared to submit evidence about their due diligence to ensure the fees charged are 
commensurate with the best in the market. In response to recent Department of Labor 
(DOL) guidance, underwriters are also asking about the vetting of service providers’ 
cybercontrols.

• Participant costs. Underwriters are interested in the fees paid by plan participants. 
Preferably, annual fees are under $50 per participant, and higher fees tend to raise 
concerns and need to be justified based on services performed. Although underwriters 
prefer plans where the sponsor, rather than the participant, pays fees, these are rare.

• Investment options. Underwriters prefer to see a reasonable number of options 
open to plan participants with one or a low number of recordkeepers. They also prefer 
low-cost investment class funds and the availability of index funds, which tend to be 
inexpensive options—thus lowering costs to participants.

• Subsidiaries or affiliates. Insureds are asked about the number of providers, funds 
and services that are subsidiaries or affiliates of the plan owner. The use of propri-
etary funds is a particular concern due to perceived conflicts of interest. 

• Documentation. Underwriters expect clear documentation to answer their ques-
tions. Plan sponsors and fiduciaries should document all plan meetings and decision-
making processes, especially ones related to untested areas such as environmental, 
social and governance (ESG) investing criteria or the inclusion of cryptocurrency. 
Underwriters also want to see clear documentation about the frequency and thor-
oughness of investment performance and costs reviews. Controls also need to be 
carefully documented.

• Expertise. Underwriters may ask about the fiduciaries’ level of financial and busi-
ness expertise. Committee members should be informed about their responsibilities 
and potential liability. 
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possibly discuss with a broker the best 
way to present the organization’s risk 
profile. 

Organizations should show under-
writers that they have the right controls 
in place and also be prepared to seek 
other providers to find better rates or 
terms if they are denied coverage by 
their current carriers. 

Conclusion
Since ERISA imposes personal li-

ability on fiduciaries, and most lawsuits 
include plan committee members as 
defendants, fiduciaries may be placing 
their personal assets at risk if they don’t 
have sufficient insurance coverage. Al-
though plan sponsors generally agree 
to indemnify fiduciaries, they are not 
always financially able to do so. And 
they may refuse to indemnify a fidu-
ciary who left the organization on bad 
terms. In these circumstances, fiduciary 
liability insurance becomes critical for 
fiduciaries involved in litigation. 

Plaintiffs continue to be creative in 
their allegations. But there are some 
signs of hope for defendants: the U.S. 
Supreme Court’s upcoming review 
of the excessive fee case decision in 
Hughes v. Northwestern may provide 
more clarity on what is considered pru-
dent in deciding appropriate costs for 
defined contribution plans. And some 
large defendants are refusing to settle, 

pushing back on the very general nature 
of cookie-cutter lawsuits and on the cal-
culation of the huge plaintiff ’s attorney 
fee awards.  

Marsh is one of the Marsh & McLennan 
Companies, together with Guy Carpenter, Mercer 
and Oliver Wyman. This document and any rec-
ommendations, analysis, or advice provided by 
Marsh (collectively, the “Marsh Analysis”) are not 
intended to be taken as advice regarding any indi-
vidual situation and should not be relied upon as 
such. The information contained herein is based 
on sources we believe reliable, but we make no 
representation or warranty as to its accuracy. 
Marsh shall have no obligation to update the 
Marsh Analysis and shall have no liability to you 
or any other party arising out of this publication 
or any matter contained herein. Any statements 
concerning actuarial, tax, accounting, or legal 
matters are based solely on our experience as in-
surance brokers and risk consultants and are not 
to be relied upon as actuarial, tax, accounting, or 
legal advice, for which you should consult your 
own professional advisors. Any modeling, analyt-
ics, or projections are subject to inherent uncer-

tainty, and the Marsh Analysis could be materially 
affected if any underlying assumptions, condi-
tions, information, or factors are inaccurate or 
incomplete or should change. Marsh makes no 
representation or warranty concerning the appli-
cation of policy wording or the financial condi-
tion or solvency of insurers or reinsurers. Marsh 
makes no assurances regarding the availability, 
cost, or terms of insurance coverage. Although 
Marsh may provide advice and recommenda-
tions, all decisions regarding the amount, type or 
terms of coverage are the ultimate responsibility 
of the insurance purchaser, who must decide on 
the specific coverage that is appropriate to its par-
ticular circumstances and financial position.

Endnotes
 1. https://www.groom.com/wp-content 
/ up l o a d s / 2 0 2 1 / 0 1 / L aw 3 6 0 - 2 0 2 0 - E R I S A 
-Litigation-Trends-Hint-At-Whats-Ahead-This 
-Year.pdf.
 2. https://www.jacksonlewis.com/sites 
/default/files/docs/Chirinos-Rachal-Rumeld 
-Hansen.pdf.
 3. https://www.aig.com/about-us/excessive 
-fee-claims.
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