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Securities class-action litigation remains a challenge 
for companies and their directors and officers, 
growing in both frequency and severity in recent 
years. These claims can cost companies hundreds  
of millions — or even billions — of dollars in damages 
and defense fees combined. And, they can divert 
resources from the daily running of your business. 
As the number of securities class actions and derivative claims increase, it is critical that  
you take steps to protect your company — and the personal assets of your directors  
and officers — from potential risks. 

How can a D&O policy help?
Purchasing insurance that responds as expected to protect the personal assets of 
directors and officers and your company’s balance sheet is crucial. A properly structured 
directors and officers liability (D&O) policy may provide coverage for multiple risks. 

It is important to be aware that D&O policies typically contain a number of terms and 
conditions related to the proper reporting of claims or potential claims, the defense of 
the litigation, and the ultimate claims settlement. Most insurers have formalized claims-
handling procedures outside of the actual policy — known as litigation management 
guidelines — that must also be followed. 

The intricacies related to D&O insurance policy obligations can further complicate 
securities claims. It is imperative that policyholders understand their obligations under 
the policy to avoid limiting coverage.

01| Hypothetical timeline of a securities claim and how Marsh can help

Stock drop leads to the filing 
of securities class-action and 
derivative lawsuits. Marsh’s 
FINPRO claims advocacy team 
formally notifies the client’s D&O 
primary and excess insurers  
(the “tower”) of the lawsuits.

The claims team 
assigned to the 
case seeks insurers’ 
consent to client-
selected counsel and 
hourly rates, as per the 
policy’s requirements.

Primary insurer issues 
coverage/reservation of 
rights letter. The Marsh 
team reviews the letter with 
client, discusses response 
(if necessary), and circulates 
both to excess insurers. 

The claims 
advocacy team 
circulates a 
copy of the filed 
motion to dismiss 
to the tower. 

Excess insurers issue 
their coverage letters. 
The claims advocates 
help the client review 
and assist with any initial 
coverage issues that 
may not follow primary.

The SEC launches 
investigation. Marsh’s 
claims professionals discuss 
coverage implications with 
the client and submit the 
notice of investigation to 
the insurers. 

Insurers relate the SEC 
investigation to the 
existing claim. The client, 
defense counsel, the Marsh 
claims team, and insurers 
discuss potential exposure, 
strategy, and next steps. 
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December mediation 
fails but discussions 
with plaintiffs and 
insurers continue 
with Marsh advocacy, 
and a settlement with 
insurer contribution 
is achieved.

The mediation process 
starts or continues if 
it was initiated at an 
earlier stage. Marsh 
advises on insurance, 
advocating for 
maximum insurance 
recoveries.

Motion for class 
certification is filed. 
Marsh coordinates 
insurer discussions 
regarding global 
settlement of all  
claims and/or potential 
for mediation.

The claims advocacy team confirms 
with insurers that retention has 
been satisfied and advocates for 
client with respect to insurer-
proposed deductions. Insurers begin 
advancing defense costs. The team 
maintains open communication with 
the tower as discovery continues.

Court denies 
motion to dismiss 
and the Marsh 
team updates  
the tower about 
the beginning  
of discovery.

Possible early 
mediation. 
Marsh 
facilitates 
preparation 
process with  
the tower.

Oral 
argument 
on motion 
to dismiss.
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Marsh works 
with insurers for 
reimbursement 
of outstanding 
defense costs 
and sets timeline 
for indemnity/ 
settlement payments.
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https://www.nera.com/content/dam/nera/publications/2021/PUB_2020_Full-Year_Trends_012221.pdf
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Collaborative, customized, effective
No two D&O claims are the same. That’s why Marsh takes a collaborative approach 
to claims advocacy, working closely with you and your outside counsel to help resolve 
claims in line with your company’s expectations. Our team of advocates has deep  
and longstanding relationships with insurers. We maximize D&O insurance recoveries 
for our clients by combining our expertise and collaborating with insurers to achieve 
the optimal results.

Before, during, and after a securities class-action suit is filed against your company, 
Marsh’s FINPRO claims advocates can help you better understand claim trends and 
processes to ensure your directors and officers have protection when it is needed most.

Our experienced specialists will advocate on your behalf to maximize insurance 
recovery, and assist you through the claims process. Our team will focus on all 
insurance aspects of the claim, allowing your outside counsel to focus on the 
underlying securities claim, helping you save time, maximize insurance recovery,  
and mitigate potential tension with insurers for future renewals.

Case study: Marsh facilitates insurance payouts
A technology company and several of its directors and officers were sued in a 
combined securities class-action/derivative action emanating from a transaction. 
The company, as well as the individual defendants, faced several insurance 
coverage issues, including whether a “differences in conditions coverage”  
event had occurred that would require several excess insurers to contribute to a 
settlement. The excess insurers were liable only in the event that the allegations 
against the individual defendants were deemed to be non-indemnifiable.

Marsh negotiated a resolution that resulted in tens of millions of dollars of 
insurance limits contributed from several insurers as a component of the  
overall settlement amount. The company settled for more than $200 million. 

02| Value-added services before, during, and after a claim
Unsurpassed technical and industry expertise together with strong relationships with major 
insurers that know your business help you achieve a favorable claim resolution.

RENEWAL
• Negotiate and draft 

sophisticated  
manuscript wording.

• Study and 
compare wordings 
from alternate 
insurers and make 
recommendations.

• Ensure choice of  
counsel ahead of a  
claim, where feasible.

CIRCUMSTANCES 
THAT COULD GIVE 
RISE TO A CLAIM
• Advice on whether 

to provide notice 
to insurers, 
what details are 
required, and the 
ramifications of 
filing such notice.

CLAIM
• Timely reporting 

of claim under 
all applicable 
policies.

INITIAL ADVOCACY
• Evaluate coverage for the 

claim and note any potential 
coverage limitations under 
the applicable policies.

• Assist with the selection and 
approval of defense counsel.

• Establish and maintain 
communication lines with 
insurers, defense counsel, 
and coverage counsel if 
retained.

COVERAGE 
ADVOCACY
• Analyze reservation 

of rights letters and 
assist in preparing 
effective responses.

• Help ensure timely 
and appropriate 
advancement of 
defense costs.

RESOLUTION  
ADVOCACY
• Attend mediation.
• Provide innovative 

solutions and approaches 
to settlement.

• Offer zealous advocacy 
with insurer senior 
management (both 
claims and underwriting).

ONGOING ADVOCACY
• Ongoing monitoring of significant 

developments concerning relevant 
substantive law, coverage issues, and legal 
and business trends that may potentially 
impact your exposures and programs.

• Review claim and provide bordereau support.
• Assist with mid-term wording needs 

regarding mergers and acquisitions,  
joint ventures, new outside directorship  
positions, among others.

BEFORE THE CLAIM: DURING A CLAIM:

AFTER A CLAIM:



Marsh’s D&O claims advocacy: Getting the most from your insurance 4

How Marsh can help
Marsh’s FINPRO claims advocacy team will support 
you in the event of a loss. Our team is made up of 15 
claims advocates, all attorneys by background, with 8 
claims professionals supporting them. They will: 

• Evaluate coverage for the claim, and note any 
potential coverage limitations under the  
applicable policies.

• Assist in drafting notice to insurers and send 
notice to all relevant insurers.

• Assist in selecting counsel.

• Analyze reservation of rights letters and assist in 
preparing effective responses.

• Establish and maintain communication lines  
with insurers, defense counsel, and coverage 
counsel if retained.

• Help ensure timely and appropriate advancement 
of defense costs.

• Provide innovative solutions and approaches.

• Offer zealous advocacy with insurer senior 
management (claims and underwriting).

Beyond D&O claims
Our FINPRO team will work with you to understand 
your company’s needs and assist you in selecting  
the most suitable policies.

Coverage

Our specialist team provides expertise during coverage 
wording negotiations, policy manuscripting, and 
internal coverage peer reviews. We will review draft 
insurer forms before they are released.  

Panel counsel

We have deep relationships with over 30 premier 
securities defense firms — our Panel Counsel — and 
can facilitate introductions and interviews should you 
wish to evaluate options.  

Data and analytics

Marsh’s FINPRO claims advocates have tracked D&O 
claims data since 2015, allowing us to share valuable 
insights with clients, including:

• Insurer behavior

• Claims filings based on market capitalization

• Claims frequency by industry 

• Average defense costs per claim

• Average settlement value per claim

• Defense costs and settlement values for securities 
claims, SEC investigations, derivative claims, and 
merger objection claims

Marsh FINPRO claims advocates 
have been involved with the 
successful resolution of 25% of 
securities class-action settlements 
in the US over the past five years, 
gaining experience to help you 
better navigate the claims process.

In the past 7 years Marsh’s FINPRO 
claims advocates negotiated in 
excess of $5 billion in insurance 
settlements for our clients. Our 
experience will help you obtain the 
maximum insurance proceeds from 
your policies. 
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About Marsh
Marsh is the world’s leading insurance broker and risk advisor. With around 40,000 colleagues operating 
in more than 130 countries, Marsh serves commercial and individual clients with data-driven risk solutions 
and advisory services. Marsh is a business of Marsh McLennan (NYSE: MMC), the world’s leading 
professional services firm in the areas of risk, strategy and people. With annual revenue over $18 billion, 
Marsh McLennan helps clients navigate an increasingly dynamic and complex environment through four 
market-leading businesses: Marsh, Guy Carpenter, Mercer and Oliver Wyman. For more information, visit 
marsh.com, follow us on LinkedIn and Twitter or subscribe to BRINK.

For more information, contact your Marsh representative or:

Jack Flug 
Managing Director, FINPRO 
+1 212 345 6493 
jack.flug@marsh.com

Charlie Lyons 
Managing Director, FINPRO 
+1 212 345 6852 
charles.j.lyons@marsh.com
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