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Today’s Agenda
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Opening Remarks Panel Discussion
• Workers’ compensation 

vs. employers liability.

• Types of employers 
liability claims.

• Employers liability in the 
context of COVID-19.

Q&A Session
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Report: 

COVID-19s Impact on Workers’ Compensation 
Market is Minimal, But Challenges Persist
Visit marsh.com to download a copy of the report.

Articles:
Coronavirus in the Workplace: Health, Safety, and 
Insurance Considerations

COVID-19: What the Pandemic Means for Workers’ Compensation Claims

Remote Work: Five Practices Risk Professionals Should Consider

For more information, contact:
- Christine Williams, Managing Director, Workers’ Compensation Center of Excellence, Marsh – christine.j.williams@marsh.com
- Dennis Tierney, National Director of Workers’ Compensation Claims, Marsh – dennis.p.tierney@marsh.com

Pandemic Resources
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Today’s Panelists

Dennis Tierney

National Director of Workers’ 
Compensation Claims

Marsh
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Thomas A. Richard

Founding Partner

RTGR Law LLP

Jason A. Heller, Esq.

Partner

Goldberg Segalla

Jason R. Pearlman

Partner

Hennessy & Roach, P.C.



MARSH

Employers Liability

Employers liability: What’s all the 
discussion about? 

State-specific or not?

Pre-COVID-19 employers liability claims.
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Most Common Types of Employers Liability Claims

7

Third-party over actions.1

Loss of consortium.2

3 Dual capacity suits. 

5 Fraudulent concealment.

4 Consequential bodily injury.
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Types of Allegations that Lead to EL Claims

• Willful and wonton conduct. 

• Gross negligence.

• Intentional acts. 

• Reckless disregard. 

• Intent to cause harm. 
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Potential COVID-19 EL Claims 

• Lack of adequate PPE and training / fitting.

• Lack of social distancing policy.

• Failure to provide a safe workplace / 
teleworking options / work from home policy. 

• Failure to follow federal, state, and 
local guidelines.

• Failure to properly screen employees.

• Failure to properly cleanse / sanitize 
workplaces.
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Evans, Tony, Special Administrator for the Estate of Evans, 
Wando, deceased v. Walmart, Inc., and J2M-Evergreen

• Suit in Circuit Court of Cook County, Illinois, brought by the 
family of deceased employee, alleging wrongful death 
because of “willful and wanton conduct.”

• In Illinois, to prevail on a willful and wanton misconduct 
claim, a plaintiff must prove the defendant intended to injure 
plaintiff or acted in reckless disregard for plaintiff's safety.

• Employer’s counsel filed a motion to dismiss with argument 
regarding exclusive remedy, further arguing that the matter 
should proceed at the Industrial Commission. 

9



MARSH

Norma Zuniga v. Safeway Inc., Albertson’s Companies et al.

• Suit in Alameda County, California, Superior Court filed by 
plaintiff against her deceased spouse's employer, alleging that 
he contracted COVID-19 at work and that the employer did not 
exercise reasonable care to keep the workplace safe.

• Plaintiff points to a workplace posting that allegedly informed 
workers that PPE — such as masks and gloves — were not 
recommended for use by employees.

• Plaintiff claims that this was a “fraudulent concealment” of the 
injury/illness, such that the exclusive remedy does not apply.
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Cano, Jennifer, Estate of Cano, Pedro, et al. v. Tyson 
Foods, Inc, et al. 

• Suit brought in District Court of Johnson County, Iowa, stems 
from a concentrated COVID-19 outbreak occurring at a pork 
processing plant in Waterloo.

• The estates of three deceased plant employees allege that 
company officials were aware the coronavirus was spreading at 
the plant and therefore knowingly put its employees at risk by 
requiring them to continue to come to work.

• Suit alleges that company officials deliberately lied to 
employees about the presence of the virus so they would 
remain on the job. 
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The Estate of Ugalde, Esperanza v. Aurora Packing Co.

• Suit brought in Circuit Court of Kane County, Illinois, alleges 
that an employee of a meat processing plant contracted 
COVID-19 in the workplace and infected his wife, who died.

• Historically referred to as a “take home” claim, which have been 
seen in asbestos litigation. There is concern by employers and 
insurers that such claims could be costly over time.

• Courts have split on whether businesses have an obligation to 
individuals that have never been on their premises for an 
exposure claim.

• The causal connection claim is disputed and typically requires a 
strong causal connection chain linking the family member to the 
employee and then to the business and the business’s alleged 
failure to adopt safety measures.
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Reynosa, Miriam Alvarez v. Byrne & Schaefer, Inc.

• In a suit filed in the Circuit Court of Will County, Illinois, 
plaintiff alleges that negligence by her husband’s employer —
a manufacturer of electrical components — led to her 
contracting COVID-19.

• Plaintiff alleges that she became infected while caring for her 
husband because of a failure of the company to clean work 
areas and ignoring when other employees stated they had 
COVID-19 symptoms.

• The facts regarding timing of infection, mitigation practices, 
and other potential causes of infection will be an issue in this 
and similar types of claims.
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Mitigating the Risk of COVID-19 EL Claims

Follow local, city, and state orders and guidelines.

Enact a work from home/telework policy.

Prepare to make modifications and adjustments. 

Consider releases and waivers, where appropriate.

Evaluate court rulings and subsequent legislation.

Comply with CDC and WHO recommendations.
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Q&A
To submit a question, click on the Q&A button on the bottom of 
your screen.
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Answering Your Questions
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Workers’ Compensation Trends 
During the Pandemic
In our new report, Marsh’s Workers’ Compensation Center of 
Excellence provides an update on the state of workers’ 
compensation systems and ongoing claims trends. We also 
explore how new tools — such as telemedicine and a more 
collaborative approach to claims management — can help 
you better manage the pandemic’s effects.
Visit coronavirus.marsh.com to download a copy of the 
report.

Resources:
Marsh’s Coronavirus Microsite: coronavirus.marsh.com

For more information, please contact:
- Christine Williams, Managing Director, Workers’ Compensation Center of Excellence, Marsh – christine.j.williams@marsh.com
- Dennis Tierney, National Director of Workers’ Compensation Claims, Marsh – dennis.p.tierney@marsh.com
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